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JAMES HENRY LOWRY VS. UNITED STATES 


1 


a Supreme Court of the District of Columbia 

Criminal No. 5193$ \ 

The United States 

vs. 

James Henry Lowry 

i 

United States of America. 

District of Columbia . ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed ami proceed¬ 
ings had. in the above-entitled cause, to wit: 


1 Indictment 

Filed in open court May 19, 1932 
In the Supreme Court of the District of Columbija 
Holding a criminal term 
April term, A.D. 1932 j 

District of Columbia, ss: 

The grand jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one James Henry Lowry, late of the District of Columbia 
aforesaid, oh, to wit, the fourth dav of Mav 1932, and at! the Dis- 
trict of Columbia aforesaid, contriving and intending toi kill one 
Anna Lee Nelson, feloniously, wilfully, purposely, and of his de¬ 
liberate and premeditated malice, in and upon her. the said Anna 
Lee Nelson, then and there being, did make an assault: and that in 
making the said assault as aforesaid, he, the said James Henry 
Lowrv. so contriving and intending to kill her, the said Anna Lee 
Nelson, as aforesaid, a certain firearm, of the kind commonly know 
as and called a pistol, then and there loaded and charged vfith gun¬ 
powder and with metal bullets, and in the right hand of him, the 
said James Henry Lowry, then and there had and held, feloniously, 
wilfully, purposely, and of his deliberate and premeditated malice, 
did discharge and shoot off. at. against and upon her, the sa|id Anna 
Lee Nelson: and that he. the said James Henrv Lowrv, with one of 
the metal bullets aforesaid, by him out of the pistol aforesaid, then 
and there by force of the gunpowder aforesaid, discharged ^uid shot 
off as aforesaid, then and there feloniously, wilfully, purposely, and 
of his deliberate and premeditated malice, did strike, penetrate, and 
wound her. the said Anna Lee Nelson, in and upon the head of her. 
the said Anna Lee Nelson: and that he. the said James Henry Lowry, 
by such striking, penetrating, and wounding of her, the said 
2 Anna Lee Nelson, in and upon the head of her. the sa}d Anna 
Lee Nelson, did thereby then and there feloniously, \jvilfully, 
purposely, and of his deliberate and premeditated malice,|give to 
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her. the said Anna Lee Nelson, in and upon the head of her, the said 
Anna Lee Nelson, one certain mortal wound, of which said mortal 
wound, she. tlie said Anna Lee Nelson, on the day and year aforesaid, 
and at the District of Columbia aforesaid, did die. 

And so the grand jurors aforesaid, upon their oath aforesaid, do 
say: 

That he. the said James Henry Lowry, her, the said Anna Lee 
Nelson, in the manner and by the means aforesaid, feloniously, 
wilfully, purposely, and of his deliberate and premeditated malice, 
did kill and murder: against tin* form of the statute in such case 
made and provided, and against the peace and government of the 
said United States. 

Leo A. Rover, 

Attorney of the United States in 

and for the District of (' <>1 un> hi a. 


(Endorsed:) Criminal No. ”>1939. I nited State's vs. James Henry 
Lowry. First decree murder. Witnesses: Thomas Ferguson. Mary 
Liza Crafton. Thomas P. Rurgess. John C. Dalglish, M.P., Harry 
K. Wilson, M.P.. Lottie Harris. A true bill: Howell Peeples, 
foreman. 


3 Supreme Court of the District of Columbia 

Fijiday. May 20. A.D. 1032. 

The court resumes its session pursuant to adjournment. Mr. Justice 
Proctor, presiding. 

******* 

Come as well the attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail: and thereupon the defendant. being arraigned 
upon the indictment, pleads not guilty thereto, and for trial puts 
himself upon the country and the attorney of the United States 
doth the like. 


Monday. November 21. A.D. 1932. 

% 

The court resumes its session pursuant to adjournment. Mr. Chief 
Justice Wheat, presiding. 

****** 


* 


Come again the parties aforesaid, in manner as aforesaid, and 
the same jury that was respited in this case Thursday. November 17. 
1932: and thereupon after hearing the argument of counsel, and the 
charge of the court, the said jury retire to consider of their verdict, 
and returning into court and being asked if they have agreed upon 
a verdict, upon their oath say that the defendant Janies Henry 
Lowrv is guilty of murder in the fir>t degree, in manner and form 
as charged in the indictment: whereupon upon motion of the de¬ 
fendant by his attorney, the said jury are polled and each and every 
member thereof upon their oath say that the defendant is guilty of 
murder in the first degree, in manner and form as charged in the 
indictment: whereupon the defendant is remanded to the Washing¬ 
ton Asylum and Jail. 



JAMES HENRY LOWRY VS. UNITED STATES 


3 


4 Motion far new trial 

Filed November ‘25. 1932 

****** 

Comes now the defendant, James Henrv Lowry, bv his attorney, 
George Hose, and hereby moves the court to set aside the verdict in 
the above-entitled cause for the following reasons: 

1. The verdict was contrary to the evidence. I 

2. The verdict was contrary to the weight of the evidence. 

3. The verdict was contrary to the law. 

4. To permit the introduction of new evidence, which was not 
obtainable at the time of trial. 

5. And for other reasons. 

George Rose, 

Attorney for the defendant. 

Service of copy of the foregoing motion, acknowledged! this 25th 
day of November 1932. 

Leo A. Rover, 

J. c. c. 

United States Attorney . 

Supreme Court of the District of Columbia 

I 

Friday, December 30, A.lt>. 1932. 

The court resumes its session pursuant to adjournment, Mjr. Justice 
Proctor, presiding. 

* * * * * * | * 

Come as well the attorney of the United States, as the defendant 
herein by his attorney. George Rose, Esquire: and thereupon the 
defendant's motion for a new trial heretofore argued and submitted, 
is by the court overruled, to which action of the court the cjefendant 
by his attorney prays an exception, which is noted. 


Supreme Court of the District of Columbia 


Friday, January 13, A.IX 1933. 

The court resumes its session pursuant to adjournment, Mr. 
Chief Justice Wheat, presiding 

****** 


It is considered by the court, and the sentence of the 1 a\V is that 
you. James Henry Lowry, for the offense of murder in ithe first 
degree whereof you have been found guilty, be and vou arp hereby 
sentenced to the punishment of death by electrocution: and it is 
Ordered that vou, James Henrv Lowrv. be forthwith takc}n to the 
Washington Asylum and Jail, otherwise known as the 'District 
Jail, in the District of Columbia, from whence you came, and there 
be kept in close confinement: and that on the 27th day of June 
A.I). 1933, you be taken to the place prepared for your execution 
within the walls of the said Washington Asylum and Jail, dnd that 
then and there, between the hours of ten o’clock ante meridian and 
two o'clock post meridian, you be electrocuted by the causing to 


i 
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pass through your body a current of electricity of sufficient intensity 
to cause your death, and that the application of such current shall 
be continued until you are dead, and mav God have mercv on your 
soul. 

It is further ordered that a certified copy of this sentence shall be 
transmitted by the clerk of the Supreme Court of the District of 
Columbia to the superintendent of the aforesaid Washington 
Asylum and Jail not less than ten days prior to the time fixed in 
this sentence of the court for the execution of the same. 

Signed this 13th dav of January A.I). 1933. 

i Alfred A. Wheat. 

Chief Justice. 

And thereupon the defendant by his attorney George Hose, 
6 Esquire, notes an appeal to the Court of Appeals from the 
foregoing judgment: whereupon the court fixes the amount 
of bond for costs on appeal at one hundred dollars or fifty dollars 
in cash. 

Affidavit of poor suitor 


Filed January 19, 1933 

******* 

District of Columbia, ss: 

James Henry Lowry, being first duly sworn, on oath deposes and 
says that because of his poverty he is unable to pay the costs of this 
action or to give security for the same, and he believes that he is 
entitled to the redress he seeks by way of appeal, brief statement 
of the nature and cause of action being as follows: 

That on the 21st day of November 193*2. he was convicted in the 
Supreme Court of the District of Columbia of the charge of murder 
in the first degree. That the said conviction is erroneous because 
of certain facts set forth in the motion for new trial, filed in the 
said cause by affiant, which affiant asks be considered as a part of 
this affidavit. 

Affiant therefore asks that an order be passed herein permitting 
him to prosecute his appeal without prepayment of costs, or giving 
security therefor, and that the expense of printing the record on 
appeal or writ of error be paid by the United States. 

James H. Lowry. 

Subscribed and sworn to before me this 18th dav of January 1933. 

*■ % 

[seal] Francis J. MacDonald. 

X of art/ Public. 


(Fiat of Chief Justice Wheat to petition to allow appeal in forma 

pauperis) 


In consideration of the foregoing petition, it is ordered that the 
petitioner may proceed in forma pauperis. 


i 


Memoranda 


February 3. 1933: 

Order extending time for filing bill of exceptions to 
February 23. 1933. filed. 


and including 
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February 21. 1933: 

Order further extending time for filing bill of exceptions to and 
including March 16. 1933, filed. 

March 16. 1933: J 

Bill of exceptions filed. 

I 

| 

Assignment of errors 

| 

Filed March 16, 1933 | 

* * * * * * J * 

The court erred: 

1. In overruling defendant's objection to witness' statement of 

conclusion. | 

2. In not excluding the entire testimony of witness Craftbn (plain 
error unassigned). 

3. For failure to instruct the jury that they were entitled to dis¬ 
regard the entire testimony of the witness Crafton if thj?y found 
that she testified differently as to the same matter on j different 
occasions (plain error unassigned). 

4. For failure to caution the jury that the testimony of thje witness 
Crafton should be received with extreme care if they found that she 
testified differently as to the same matter on different bccasions 
(plain error unassigned). 

5. For failure to instruct the jury that they were entitled to dis¬ 
regard the entire testimony of the witness Crafton if thlv found 
that she was drunk at the time of the homicide (pla|in error 

unassigned). 

8 6. For failure to caution the jury that the testimony of the 

witness Crafton should be received with extreme care as she 
had been admittingly drinking all morning (plain error unassigned). 

7. In the failure to sufficiently instruct the jury as to the elements 
constituting second-degree murder (plain error unassigned). 

8. In denying defendant's motion for a new trial. 

George Ko.se, 
Attorney for Defendant. 

Designation of record 

Filed March 16. 1933 


The clerk will please make up the record for the Court of Appeals 
to consist of the following: 

1. The indictment. 

2. The plea. 

3. Verdict. 

4. Motion for new trial. 

5. Order overruling motion for new trial. 

6. Sentence. 

7. Appeal noted; memo, appeal in forma pauperis granted. 

8. Memo, cost bond on appeal, without surety. 

9. Defendant's affidavit of poverty. 
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10. Bill of exceptions. 

11. Assignment of errors. 

12. This designation of record. 

George Rose. 

i Attorney for Defendant. •/. FI. Lovrnj. 


Service of the 


foregoing acknowledged this 16th dav of March 1933. 

Leo A. Rover, 

J. C. C. 

F 9 .S. Atfy. 


9 Supreme Court of the District of Columbia. 

Friday. Ai»ril 26th, A.I). 1933. 

The court resumes its session, pursuant to adjournment. Mr. Chief 
Justice Wheat, presiding. 

******* 

Now comes here the defendant by his attorney. George Rose. Es¬ 
quire. and prays the court to sign and make a part of the record, his 
bill of exceptions, taken during the trial of the case and hied with 
the court on the ;28th day of April. A.D. 1933. which is accordingly 
done. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of ('olumbia. *s: 

I. Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 9. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States vs. James 
Henry Lowry, Criminal No. .51939. as the same remains upon the 
files and of record in said court. 

In testimonv whereof. I hereunto subscribe niv name and affix the 
• • 

seal of said court, at the city of Washington, in said District, this 
1st day of May. 1933. 

| seat.. ) Frank E. Cunningham, Clerk. 
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In the Supreme Court of the District of Columbia 


Holding a criminal court 

Criminal No. .51939 

United States 

v. 

James Henry Lowry, defendant 
Bill of exception* 

Be it remembered that this cause came on for trial before Mr. 
'Chief Justice Alfred A. Wheat. Chief Justice of the Supreme 
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fess lived 
ednesdav 


Court of the District of Columbia, and a jury, on the Seventeenth 
and twenty-first days of November 1032. the United Stjates being 
represented by Mr. Irvin Goldstein, and the defendant filing repre¬ 
sented bv Messrs. George Rose and Louis H. Ward. 

Then and thereupon Mr. Irvin Goldstein made the opeping state¬ 
ment for the United States. 

Whereupon, to maintain the issues upon its part joined, jthe United 
States produced as a witness Oka B. Landy. who testified substan¬ 
tially as follows: 

That she was the sister of the deceased. Anna Lee Nelson, and 
that on the fourth of May she was present at the District morgue, 
and identified the body of Anna Lee Nelson to the morgue master. 

The United States further to maintain issues upon its pjirt joined, 
called as a witness Mary Liza Grafton. who testified substantially 
as follows: I 

That her full name was Mary Liza Grafton and livled at 121 
Schott Court Northeast: that during her lifetime she jknew the 
deceased. Anna Lee Nelson, and had known her s nee 1914; 

12 that she knew the defendant. James Lowrv. and had known 
him since November the year before, and that prior to 

the fourth day of May. Anna Lee Nelson lived next door to her 
at 123 Schott Court Northeast, in the District of Columbia: that 
the defendant and a man by the name of Thomas Bur* 
at the same place: that the shooting occurred on a W 
and that on the Sunday before, between f> and (> o'clock in the 
evening, while she was in her house, she could hear them in 
their house but could not understand what they were saving: 
that they were speaking a little loud: that they were arguing; 

Whereupon counsel for the defendant objected on the ground that 
the answer was a conclusion, which objection was overruled): witness 
further testified that she could not understand what they were 
saying, but their voices were louder than usual. Whereupop counsel 
for the defendant maintained his objection, which was overruled and 
exception duly noted: witness further testified that she did not see 
them on Sunday night, but that later two officers came to her door 
and. after conversing with the witness, the officers went !to Anna 
Lee Nelson's steps: that she heard the police officer asking Lowry 
who sent for him and he said he did not know, and tlije police 
officer said if he had not been called, he would not have chine, and 
that the witness thereupon went back into her house: that she heard 
Lowry and Anna Lee Nelson talking again that night: that) she did 
not see them on Monday, but could hear them: that on Tuesday 

* < m 

witness saw Anna Lee Nelson go past her door: that on [Tuesday 
night, between 9 and 10 o'clock. Anna Lee Nelson came to [witness' 
house, where she remained ten minutes, after which she {eft and 
went into her house: that nobodv called her back, but Burgess came 

• * l 

and knocked on witness' door and after Burgess came, she weht back; 
that after Anna Lee Nelson went back, witness heard Lowry say 
he would kill her: that they wore talking loud that nigHt: that 
>he could hear bumming: that ** bumming " means tusseling. Jiljce blows 
struck, and that tin* loud talking and thumping continued for 

13 about a half hour, and that she did not know what happened 
after that: witness further testified that she saw defendant 

and deceased at about 9:30 in the morning the next daw Uednes- 


174 * 141 ’ 
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day. May 4th: that Anna was in her door and that witness was on 
her doorstep and talked with Anna: that at that time Lowry was in 
the house: that witness and deceased were talking about a coat 
that deceased had bought on Tuesday: that witness thereupon went 
into Anna's house: that when she went in Lowry was in the kitchen 
cooking and that Burgess was in the house and that nothing unusual 
appeared with respect t<> Burgess: that after witness went in she 
and Anna went upstairs and that while they were upstairs Lowry 
came up and defendant and Anna were arguing hack and forth: 
and Anna said she was not going to live with defendant any 
more: that he had Ids clothes packed ever since Sunday night and 
that he might as well as take them now: that In* said nothing, but 
later on told Burgess to get him a cab and Burgess went and got 
him a cab and Lowry took his suitcase and overcoat and got into the 
cab and left, and Burge» remained: that this occurred about 12 
o'clock and that before he left. Lowry said he was sorry that h< 4 had 
treated her wrong, but Anna would not say that she would live 
with him any more: that the defendant asked her to. but she said 
she would not: that lit 4 had mistreated her and that she didn't 
intend to live with him any more: and that he left: witness further 
testified that after Lowry left, she and Anna went downstairs and 
sat in the fro: t room talking awhile and then went into the kitchen: 
that she did not know how long they remained there, but wore there 
when Lowry came back that before Lowry came back she 
went to her own ’nous* 4 and returned to Anna's house again: 
that she remained in her own house about a half hour: and 
returned to Anna's house about .‘>0 minutes before Lowry re¬ 
turned and that it was about a quarter to four when Lowrv 
returned: that at this time slu 4 and Anna were in the kitchen: that 
Burgess was also in the kitchen and appeared t<> be intoxicated: 
that there was a knock on the door and Burgess opened the door: 

Lowry came in with his hand in his right-hand pocket: that 
14 Anna was sitting with her elbow on the table and witness was 

talking to her: that Lowry walked in and looked at witness 
and then looked at Anna and then drew his gun and shot her: that 
her head went down on tin 4 table and that witness ran out into the 
back: that the witness screamed and that when she ran out. Lowry 
was still inside: that the room in which the shooting occurred was a 
square room, and that they had been sitting at a square table in the 
corner: that the deceased was facing the back door and that witness 
was standing facing the table talking to her: that at the time the 
shot was fired Lowry was standing at tin 4 ice box: that he took the 
gun out of his right-hand side pocket: and that h( 4 shot but once: 
thereupon counsel for the Government exhibited to the witness 
Government exhibit No. 1: witness further testified that the pistol 
used was something like it: that it was shiny. It was further testi¬ 
fied that after she ran out the back she came around to the front 
of the house andisaw Lowry about three or four doors from her 
door, and that he still had his hand in his pocket: that he was not 
running: that he went out of the allev and that was the last she 

V • 

saw of him: that when she came around front they took Anna a wav: 

• • 

and that Anna was about *2.*) years old. 
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Upon ero>?>-examinuti<»n the witness testified subsU 
before: witness further testified that she was arrested 
police came and that at that time she was sitting on her 
after her arrest she was taken to headquarters and, at Ini 


file denied that she was there: that she was so frightemhl that she 


mtially as 
when the 
steps: that 
adquarters 


didn't even know what had happened: that when she was] 
at the morgue she denied that she was there: that she was 
that she didn’t know: that she was frightened because 
saw anyone get killed like that: that the inquest took pla 
of davs later: witness further testified that she was held 


questioned 
frightened 
she never 
•e a couple 


mm \ ^ miu . n iuiu.^ mi mu n'Miini tiiitl miv \\ nriti jilt iik" i/*> 

triet jail for about 15 days and that after she testified (before th 
grand jury slie was released: that whde she was at the ijail a mai 


-oine beer; 
rink: wit- 
gess must 
v into the 
ss further 


at tne I >is- 

ie. 

an 

came and talked to her and that she did not know if he was a police¬ 
man: witness further testified that just before the shooting they 
15 had s me coni whisky and that thev mav have had 
that witness does not know how much sin* had to < 
iie» furtlier testified that at the time of the shooting Buj 
have been in tin* front roniu: that he went out of th** kitcln 
front room: that she did not know where he went: witnq 
testified that when she testified at the morgue she didn’t know 
whether she said she was there or not: that she was so frightened and 
upset she didn't remember much about it: and that the l.j> days she 
was at the jail she was held as an l nited States witness : and that 
while she wa- at the jail Mr. Dalglish talked to her: witness further 
testified that she was not t<>ld why slie was l><*in lt held: then she did 
not realize that she wa> in jail until three or four days after she was 
down there: that she was not drunk on the day the shoot ini! oeourred. 

Whereupon, to further maintain the issues on its part joined., the 
United States produced as a witness William W. K-tf.s. who testified 
that he was deputy morgue master: that he saw Ora B. jLandy on 
May the 4th at the morirue and that Ora lb Landy identified the 
body to him as the body of Anna Lee Nelson, and that Ije in turn 
identified the body to Dr. Murphy. 

Upon cross-examination the witness testified that lie s|aw Mary 
Liza (Yafton at tin* inquest, but paid no attention to her testimony. 

I 

The United States, further to maintain the issues on its part 
joined, produced as a witness I)r. Uhkistoi'HKi: J. Mi 'why. who 
testified that he was deputy coroner of the District of Columbia; 
that William W. Estes identified the bodv of Anna Lee Nelson to 
him on the 5th of Mav: that he performed an autopsy on Anna Lee 
X( •Ison: that there was one gunshot wound on the right side of the 
head four inches above the opening of the ear: that the bullet rico¬ 
cheted downward and lodged in the base of the brain, and [that this 
was the cause of death. 

Upon cross-examination the witness testified that lie wajs present 
at the inquest and there saw Mary Liza Crafton. hut did not remem¬ 
ber her testimony. 

10 The United States to maintain issues on its pailt joined, 
called Thomas Bzrgess, who testified that on the 4t;h day of 
May he was living at 123 Schott Alley; that he had knowji the de¬ 
fendant about four months before the shooting: that he knejv the de¬ 
ceased. Anna Lee Nelson, and had been living with them for about two 
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months: that the ^hooting occurred on a Wednesday: that he was not 
home Monday before the shooting, but was there on Tuesday: that he 
was there on Sunday evening and nothing unusual occurred; that 
about dark some police officers came there and woke him up when they 
knocked on the door: that witness opened the door and Lowry came 
to the door and said it was his house and that he would do the talk¬ 
ing: that Lowry said to the police officer that it was his house and 
that there was no trouble in there: that tin* police officer started to 
walk in and Lowry told him not to cross his door step or he would 
shoot his brains out. and the police officer left: that Lowry followed 
the police officer into the alley and came back shortly after: that 
he didn't know of any quarrel on Sunday night: that lie was not 
home Monday: that he was out looking for a job and came home 
Monday night: that there was no quarrel on Monday night: that 

he was there on Tuesday and that they were fussing a little Tuesday: 

• • • 

that on Tuesday Anna Lee Nelson asked Lowry about some girl he 

was going with and he said he wouldn't tell her: that it was none of 

her business: that he didn't know what else happened because he 

went out at that time: that he was there on Wednesday: that he 

knew Liza Crafton and that he saw her on Wednesday, but did not 

remember going to Liza Grafton's house on Tuesday night: that 

he saw Liza Crafton at l*2d Schott Alley on Wednesday morning at 

about 0 o'clock: that Miss Nelson and Lowry were present: that 

they were all drinking and then Miss Nelson. Sirs. Crafton. and the 

defendant went upstairs and that he remained downstairs: that while 

they were upstairs Lowry called him and told him to get a cab: and 

that witness called a cab for the defendant: that when the cab came 

witness took two suitcases and an overcoat down and put them 

17 in the cab. and then went into the back yard: that later, when 

* 

he came into the kitchen. Miss Nelson and Mrs. Crafton were 
sitting at the kitchen table talking: that he did not see Lowry: that 
he had some more to drink and went t<> the lavatory and that when he 
came back. Lowry was in the kitchen: that at that time he. witness, 
was pretty drunk; that Lowry was standing at the ice box: witness 
further testified that he went to the front room and fell asleep: 
that when he woke up sometime later, everybody was gone: that he 
didn't know anything about the shooting and that he must have been 
asleep at the time it occurred. 

I’pon ero>s-exarpination the witness testified substantially as be¬ 
fore: further that, although all were drinking, he was the drunkest: 
that he was arrested late on May 4th and held: witness further testi¬ 
fied that though la* often took money to the post office for Anna Lee 
Nelson, he never took any for Lowry. 

That thereupon the Government, to maintain the issues on its part 
joined, called as a witness Thomas Kkruuson. who testified substan¬ 
tially a> follows: 

That la* lived in Schott Alley at the time of the shooting and knew 
the defendant and deceased: that he never saw the gun used by the 
defendant, and the defendant had not left it in his possession as a 
security, with a watch for a loan of $10.00. 

Thereupon the Government, to maintain the issues on its part 
joined, called as a witness one Lottie Harris, who testified substan¬ 
tially as foil «iws: 
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That- on May 4th she was living at 115 Schott Alley: that this is 

about four doors from 1*23 Schott Alley: that she knew the defendant, 

James Lowrv. and the deceased, Anna Lee Nelson: that she recalled 
• ^ | 

Mav 4th. the dav Anna Lee Nelson was shot: that on the Sunday 


officers go 
his house: 


before that she was in Schott Alley and saw two police 

into Lowry’s house: that at this time she was next door to 
%» 

that when the police officers started to go in he told them nbt to come 

in: that he had a gun as big as their's: that tin* officers did not 

IS go in. but stood outride awhile and then left: thalt she saw 

Lowrv on Tuesday about S o'clock on Massachusetts Avenue. 
• • 

between North Capitol and First Streets: that Lowry was in an 
automobile with another man she did not know: that Lojvry asked 
her to go to a lady's house and tell her to come out to Where the 
car was: that she went to the lady's house and told her wliat Lowry 
said: that the woman said to tell Lowry to come over there: witness 
further testified that she went on the sidewalk where Lowrv was 
and he told he that Anna was trying to be too smart: that he loved 
Anna, but was going to leave her and get a house uptown.' and that 
she. the witness, could come and live there: that she told Lpwry that 
he need not trouble himself: that Lowry said that he hajl been in 
trouble for Anna once, but that this time would not be 1 ike11he other 
time was: that he also asked her not to tell Anna what he bad said: 
that on Wednesday, at the time of the shooting, she came out front 
and saw Lowry going down the alley: that at that tim|* he was 
walking fast. j 

That thereupon to further maintain the issues on its pa *t joined, 
the Government called as a witness John (\ Dai.olish. who testified 
substantially as follows: 

That he is a member of the Metropolitan Police Department, 
attached to the detective bureau and assigned to the homicide squad: 
that he went to Frederick. Maryland, about 10:30 p.m. on May 4th: 
that Detective Sergeant Murphy was with him at the ti^ne: that 
the defendant Lowry was in the custody of the Frederick police, 
and that witness brought him back to Washington: that on the way 
back he talked to the defendant and the defendant said that he did 
not shoot Anna Lee Nelson and that he never owned a gun: that 
upon their arrival here, the defendant was left at the eighth pre¬ 
cinct: that the following day the defendant was brought |to police 
headquarters, and after being warned that he did not have to make 
a statement, defendant said that about 7 o'clock a.m.. Ma\i* 4th. he 
woke up and cooked some eggs for Anna Lee Nelson, and 
ID that while doing this, some man entered with two half gal¬ 
lon jars of whiskey: that he told Anna Lee Nelson that he 
wanted her to stop having that man bring bad whiskey to the house: 
that she stated, at that time, she knew the difference between good 
and bad whiskey: that both took a drink and had breakfast: that he 

1 ill 1 _ _ x'l _ .1 J.1- _ ^ 4__ _1_. .1 1 * J- . 


staved around the house until noon, and that Anna askedi 


take $10 to the post office, but he would not because he wanted to 
keep her from drinking any more whiskey; that a short while after 
this he decided to take* a walk and that when he returned there were 
a number of people there: and that after numerous drinks every¬ 
body except the Grafton woman. Anna Lee Nelson, and himself, 
left: that Anna asked him to get the gun that a man bv the name 


him to 
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of Ferguson had pawned to them for some money; that he went 

upstairs. got the gun. and brought it down and when he got back 

into the kitchen he tried to open the gun and it worked rather 

hard: that the gun went off and Anna Lee Nelson was shot: that 

Mary Crafton washed Anna s face, and that he put some water on 

her face, and that Mary left the house by the back door: that he 

then became alarmed and left by the front door, went to Second 

Street, found a cab. and told the man to take Anna to the hospital: 

that he then went to 5s Massachusetts Avenue, where he changed 

his clothing. and from there he went to Georgetown, where lie caught 

a -ircet car and went to Kockville. Maryland: that he took a train 

from Kockville and went to Point of Rocks. Maryland, and then 

took the bus from there and went to Frederick. Maryland, where 

} c .":i> arrested;: that the gun was in a toilet in the back yard of 

5 s Massachusetts Avenue: witness further testified that he went to 

f»> Massachusetts Avenue, but could not find the gun. and that later 

Detective Sergeant Murphy brought Lowry to that address, where 

Lowrv found the L r un buried in the dirt: that Lowrv then identified 
• * * 

tills gun a< being the one with which the deceased was shot: witness 
thereupon identified Government Exhibit No. 2. the written state¬ 
ment of the defendant: witness thereupon identified Government 
Exhibit No. 1. as beintr the gun found at 5s Massachusetts 
A\ ’enue Northwest: tiiat witness further testified that at the 
tim** it was found there were two loaded cartridges and one 
empty shell in it. 

The witness stated that Mary Liza (’rafton said at headquarters 
that she was not present when the gun went off: that later she said 
she wa>: that in this interval someone had talked to her. and she 
had asked to see the witness. 

(’ounsel for the Government thereupon offered the Government 
exhibits in evidence, which were received without objection. 

Government Exhibit No. 2. as follows, was thereupon read to the 
jury: 


“ Homicide case —death of Anna Lee Nelson by gunshot. May 4, 
1932. May 5. 1932—Office of the homicide squad. Met. Police 
Dept. 

“ Statement made hv dames Lowrv. col.. 2$ vis.. 123 Shotts Aliev 

NE.. relative to tin* shooting and killing of one Anna Lee Nelson. 

col.. 35 vrs.. of 1*23 Shotts Aliev NE.. at this address. Mav 4. 1932. 
• * • 

Anna Lee Nelson dying at the Casualty Hosp. at 10:30 p.m. same 

<late. Statement made in the presence of Det. Sifts. H. K. Wilson. 

D. d. Murphy, and J. C. Dalglish, of the homicide squad. 

“Lowrv. vou have made a verbal statement to the effect that you 
« • * 

are the guilty party who about 4 p.m. May 4. 1932, shot one Anna 
Lee Nelson resulting in her death at the Casualty Hosp. 10:23 p.m. 
the same date, being pronounced dead by Dr. Bowman, of the Cas¬ 
ualty Hosp. staff. Now. I am going to ask you to make that same 
statement so that the stenographer can take it down on the type¬ 
writer. but before doing so let me again advise you that you do not 
have to make a statement, and anv statement you mav make will be 
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used for or against you at your trial in court. Now, after hearing 
what I have just told you, do you still can) to make 
*21 a statement? 

“A. Yes. sir. 

“Alright, Lowry, take your time, talk loud and slow ^o that the 
stenographer can take it down on the typewriter. 

“ Statement: 

“Anna Lee Nelson and mvself had an argument Satuijdav night. 


and 1 did 
ogether as 


Apr. 30. 1932. over her drinking whiskey out of a jar. 
not want her to be drinking so much. We had been living 
man and wife for sometime, but were never married. 

“We didn't have any more arguments, until about 7 <jYloek yes- 
terdav morning (Mav 4. 103*2) a man brought two jars Of whiskev 
and I told Anna why didn t she stop having that man brinjg whiskey, 
because it wasn't no good. She said * I know good whiskey from bad 
whiskev.' and we both then took a drink. We then got up and got 
dressed. 1 went downstairs 1 it and she came down abbot twenty 
minutes after. When she come down she asked me to fry her some 
eggs, so I fixed her breakfast for her and we both ate jbreakfast. 
After she got through eating she drank a glass of whiskey, j She then 
wanted me to go to the post ollice to put some money in there for her. 
I then refused to go because she would get drunk before I got back. 
The ten dollars she was going to send to the post ollice sjiie give to 


another lady who lives in the alley to keep for her. Wi 


and talked until about 12 o'clock and then I taken a walk alround tin 


block for about twentv minutes. When I came back to 


sat there 


he h 'll"**. 


there were four or live men and women in the house: they were all 


sitting there drinking and playing the grafaphone and h; 

I sat there with them, and about 1 o'clock I got Thoma! 

2*2 who lives there with us. to fry some lish. After In 

fish we left the lish stay on the stove. We >at driijiking and 
talking until about 3:30 p.m.. when everybody left excepjt Thomas 
Burgess and Liza Crumpton. Anna Nelson, and mvself. 

Liza went into the kitchen and Anna sat at the table ai 
drinking some whiskey. Liza was standing at the tabh 


fving fun. 
Burgess, 
fried the 


Vnna ami 
d started 
drinking 


also. Liza and Anna got to arguing and cursing one another, and 


uid bring 
monev 


u 


Anna said to me. John Henry, go upstairs and get the gun ; 

it down and take it over to George Ferguson and get tl 

we loaned him on the gun. 1 then went up and got the gun and 

said to Anna, * Here is the gun ': and she said. * Take it over and get 

the monev what we loaned him on the gun.* Anna was st 11 sitting 

at the table: Liza was standing at the table beside her: and I had 

the gun in my hand and said to Anna. * Whats the master with 

the gun. it can't open: have you had it and broke it { ' Shy said she 

had it Saturday night, but did not bother it. While I was standing 

there trying to open the gun it went off. striking Anna in the head. 

When the bullet hit her she hollered and said. *I)addv. I know vou 

• • 

didn't mean to shoot me with that gun.* I then grabbed tlije pitcher 
of ice water and poured it on her head. Liza takes some wafer in her 
hand and rubs it on her face. Liza ran out the back door ;|nd I got 
scared and walked out the front door, and over to 58 Mas>. .k.ve. NW. 
to Mrs. Chapmans, where I hid the gun in the back yardj I then 
caught a street car and went to Rockville. Md. I caught the train 
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from Rockville and went down to Point of Rocks, Maryland, and I 
caught the bus from there and went to Frederick. Md. I walks into 
a lunch room and bought some supper. and when I come out and was 
standing on the corner I was arrested by the police. 

23 “Questioned by Det. Sgt. Murphy. 

“ Q. How close were you to Anna when the gun was fired? 
“A. About 7 feet from her. 

“ Q. Did you call the doctor or the ambulance for her after shoot¬ 
ing her ? 

“A. No, sir: I did not. but I gave a taxi driver at 1st and C Sts. 
XE. fifty cents to go back and get Anna and take her to the hospital. 

“Q. You did not wait to see if she was taken to the hospital or 
not ? 

**A. No. sir: I saw the cab turn into the allev. but whether he went 
to the house or not 1 do not know. 

“ Q. If this was an accident as you claim, why did you Hee to 
Frederick. Md.. [instead of waiting and notifying the police and 
hospital? 

**A. Liza said you have killed Anna, and I was scared so bad I 
just left. 

“ Q. Anna and you had had an argument over you running with 
another woman in the alley, and a policeman came up to the house 
and warned you against making further noise? 

**A. Yes. sir: he said someone called up and told him about it. 
**Q. Who owned this gun that you shot her with? 

“A. George Ferguson. 

“Q. You have not worked since Saturday. Apr. 30. 1932. have you? 
“A. No. sir. 

“Why have you not worked? 

“A. I wanted to get off to buy Anna a coat and take a trip to 
Frederick. Md. 

24 “ Q. Wasn't the* reason that you didn't go back to work, the 
fact that Anna had been drinking so much, and you had had 

this argument over the other woman? 

“A. No. sir: that was not the reason. 


“ Q. What was the reason? 

“A. Just because I wanted to stay with her, and she said if I felt 

like. I could stav home* ail week, because we had enough monev to 

* * • 

carry us through the week. 

“ Q. Did anyonie take and wash the blood off of Anna's head? 

“A. Widle I was there Liza took some water in her hand and 

rubbed it over Anna's face. [Indicating with his hand.] I taken 

and poured some ice water over her head. 

“ Q. Lowry. I am going to show you a five shot nickled plated 

Spanish make revolver — 22f>93. recovered by us. after being pointed 

out bv you in toilet rear of fis Mass. Ave. XW. | Gun shown to 
• • * 

Lowrv by Murphy.] I> this the gun with which you shot Anna Lee 
NeLon with ? 

“A. Yes. sir: that is the gun. 

“ Q. Now. Lowrv. is there anything else* that you can think of at 

* 4 • % 

this time* that you can tell us that von have not told us in your 

% • % 

statement ? 

“A. No. sir. 
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;i Q. Can you read and write? 

. “A. A little. 

u Statement read to Lowry by Det. Sgt. Murphy. 

“ James Lowry, 

•‘Witnessed by— 

“ J. C. Dalglish. 

“ D. J. Murphy. 

* M. W. Weinberg. M.P. 

•• MWW.” 

25 That thereupon, (he Government, to maintain tlje issues on 
its part joined, called as a witness Dennis J. Murphy, who 
testified substantially as follows: 

That he is a member of tlie Metropolitan Police Department 
attached to the detective bureau: that he accompanied Mr. Dalglish 
to Frederick, and brought the defendant back to Washington; that 
they went t<> 5s Massachusetts Avenue and recovered tli^ revolver; 
that the defendant made a voluntary statement, which was read 
to him. 

That thereupon the Government rested its case. i 

That thereupon to maintain the issues on his part joined, defend¬ 
ant called as a witness Wesley Washington, who testified substan¬ 
tially as follows: 

That he was present at the inquest at the morgue on the body of 
Anna Lee Nelson, being the undertaker who was to take charge of 
the bodv: that he saw Mary Eliza Grafton and heard her deny being 
present when tin* deceased was killed. 

That thereupon, to maintain the issues on his part joined, the 
defendant James Henry Lowry testified substantially as follows: 

That the deceased lived with him and kept house; that Burgess 
lived there, too, as he had no job: that the day before he had bought 
her a hat and shoes to go to Frederick; that on Wednesday the 
Grafton woman and Burgess and a few friends spent the 'afternoon 
in their house drinking; that they left and Anna went to {the store: 
that when she came back, she said that Ferguson had hi^ £00 and 
for him to take the gun back and get his money: that he went up 
stairs to get the gun. and coming down into the kitchen tried it. 
and trying to open it, it went olF. and the deceased fell over on the 
table: that be went and got ice water and put on her: that Liza 
Grafton came over, but became excited and ran out; thaj; he went 
out and stopped a taxi and told the man to carry her to thel hospital; 
that he called the hospital to come, and when they came, he was too 
excited to go in: that when he was arrested, the police tried to make 
him say Liza was there: that Liza swore at the morgue she 
g(5 was not there at the shooting: that the policeman who had 
come to hi" house asked the witness if he knew about a 


robbery: that on Wednesday morning Liza was in the lijouse and 
drank right heavily of whiskey and beer, as did the deceased; that 
the witness tried to stop her. but kept on: that Ferguson came to 
borrow some money ami gave the gun and watch as a pledge; that 
he had never threatened the deceased, and had always frieijdly rela¬ 
tions with her: that Liza had left the house the afternoon of the 


-hooting about an hour before. 
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On cross-examination witness stated, among other things, that on 
June 25,1928, he was convicted of housebreaking and that on August 
3, 1925, he was convicted of three cases of petit larceny. 

That thereupon both sides rested. 

That then and thereupon Mr. Ward, on behalf of the defendant, 
requested the court to charge as follows: ** I wish to request that 
Your Honor will instruct the jury that if they find Liza Crafton 
testified as to the same matter at two or more different times, and 
that she testified differently before the jury, that the jury is entitled 
to disregard her whole testimony given before them in this case." 

To this the court replied: “No: I would not charge them that. 
But I will charge the jury in the usual form, that if any witness, 
which would, of course, include the witness Liza Crafton. has tes¬ 
tified falsely in regard to anv material matter about which she could 
not reasonably be expected to be mistaken, has deliberately and 
wilfully so testified with respect to any material matter, then they 
may disregard the whole testimony of that witness." 

Thereupon the court charged the jury as follows: 

“ Ladies and gentlemen of the jury, on the fourth of last May 
Anna Lee Nelson met her death from a bullet fired from a pistol in 
the hands of this defendant. That such is conceded and is beyond 
question. 

“The defendant says the shooting was accidental. The Govern¬ 
ment says it was murder. And the truth of the matter is what we 
are trying to find out here, and the responsibility for finding 
27 it out will rest witli you. 

“ The Government's evidence was directed to establish that 
the defendant Lowry and Anna Lee Nelson had been living together 
for some time, and that for two or three days prior to this shooting 
there had been trouble between them, resulting in their separation, 
or their threatened separation. Whether she told him to get out 
or whether he said he was through, is not so important and 1 
don't remember. You will remember, anyway. 

“ At anv rate, on the morning of this dav according to the Gov- 

eminent's theory and to which they direct their testimony. Anna 

• • % 

Lee Nelson told the defendant she was through with him and for 
him to get out. He went upstairs and packed some of his belongings, 
and sent that man Burgess out to get a taxicab, and that he got 
into the taxicab and went away. Some time afterward he returned, 
and the deceased. Anna Lee Nelson, and the girl. Liza Crafton, 
according to her. story, were seated together in the room of this 
house, when the defendant came in. drew a pistol from his coat 
pocket, fired it at her. the bullet penetrating her brain and causing 
the death of Anna Lee Nelson. 

“After the shooting the evidence shows that defendant secreted 
this pistol in a toilet connected with a house on Massachusetts 
Avenue, and went to Frederick or in the vicinity of Frederick. Mary¬ 
land. where he was apprehended by the police and brought back. 

“ When the defendant was apprehended by the police at first he 
denied knowing anything about the occurrence. But afterwards, 
according to their evidence, the defendant told them the story, 
which is practically the same that he has told here, with one excep¬ 
tion. which I would refer to later: and then he signed the statement 
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Anna Lee 
Ferguson 
lat money 


which was drawn up and which is practically the sam^ ; story that 
he has told here, with one exception. 

44 Now, the story that the defendant has told us as an Explanation 
of the occurrence is substantially this: That they have had no 
serious quarrel, that they had lived together in compatibility except 
for the fact that Anna Lee Nelson was addicted td the use of 

28 liquor, and that he reproached her, upbraided her for that, 
but that there was no talk about separation, and tjhat on the 

morning this thing happened they were planning to go away on a 
trip together. He had a pistol which he says he had taken as secur¬ 
ity for a loan which he had made to one Ferguson. Ferguson, you 
will remember, denies that. But defendant had this pistol. That 
is his explanation of how he happened to have it. And 
Nelson suggested that he get that pistol and take it to 
and get the money that he had loaned on it and use t! 
for their holiday, their trip, or whatever it was. Anyway, to 
devote it to some purpose that they had in mind. 

44 He went upstairs and brought the pistol down, and while break¬ 
ing the pistol—and my recollection is that he said he knew it was 
loaded at the time: while breaking the pistol it was accidentally dis¬ 
charged and the bullet struck Anna Lee Nelson in the he;jd and she 
died. I 

i 

“Now. those are the respective contentions of the parties. And it 
is largely, as in the most of these cases, a matter of the credibility 
and reliability of the testimony. When anybody is accused of a 
crime, or after a crime lias been committed if anyone is accused of a 
crime, or is suspected of a crime, or conceives that they’ may be 
accused of the crime, their actions and conduct under such circum¬ 
stances permit of certain inferences. 

“One of the inferences permissible is that when a man Jams awav 
it is indicative of a guilty conscience. That is permissible, j It is not 
a presumption, it is merely a permissible inference to be djrawn and 
it may be drawn. 

“It is the same way with the telling of conflicting stories. It is 
merely a matter of evidence to be weighed and considered^ like any 
other evidence, and from it to draw such inferences as thef jury be¬ 
lieve to be proper. j 

“ Now. to take this case: The defendant himself admits his actions 
afterwards, his going up to Maryland, and his hiding t|ie pistol, 
and so forth; and he says he was scared, that he was] terrified. 

29 That may be so. That is for you. It is said: “The wicked 
flee when no man pursueth. but the righteous are as bold as a 

lion.'* That is true sometimes. On the other hand, lots of) men flee 
who are not wicked and lots of men flee who are not righteous. It 
depends upon the man himself. No two men. I suppose, coi|ld tell in 
advance, nor could you tell in advance how any two men \\jould act. 
I do not believe anyone of us could tell how we would act if| we were 
suddenly confronted with a great crisis. 

“ Let us take a simple illustration to show what I mean: Two men 
are walking along the street together and they see two automobiles 


piled up. one on top of another perhaps, and a crowd gat here 
and a lot of police officers, and so forth. One of these men i 


d round, 
lay push 


his wav in. elbow his wav through the crowd, to see what! it is all 
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about. Another man will possibly turn up the first street he comes 
to and sav: “ This is no affair of mine. If I go there I may be caught 
as a witness and I will keep away.” The fear complex that almost 
everybody has to some extent at least prompts almost everybody to 
run awav from trouble, although there are sometimes men so con- 

44 v. 

stituted that thev hunt for trouble. 

“ These are familiar illustrations that we meet in everyday life, and 

• % 

in weighing the question of the inference to l>e drawn from what this 
man did You must take into consideration his mentality, whether he 
was wise or whether he was cunning, whether what he did was due 
to the sudden impulse of fear or whether it was a consciousness of 
guilt. 

“ The same thing is true of the witness Liza Grafton. She swore 
that she did not see this, that she was not present. The police officer 
says that when confronted with defendant Lowrv and he said: * You 
lie. You know you were there,* she swore she was not there, but 
finally admitted that she was. Now, the weight to be given to her 
testimony is to be based upon the same considerations, which state¬ 
ment is true. 

u The same wav with defendant Lowry. He said, for instance, he 

• • 

did not know anything about it. and then he signed this statement in 

» < * _ ■ 

which he tells this story. 

30 “ Now, these things, in connection with all the other evi¬ 

dence in the case, you will carefully consider to the end that 
the truth of the matter may be found and established by your verdict. 
All questions of credibility are for you. and the weight to be given to 

the testimony of any witness. 

• * 

**If vou believe that any witness has deliberately testified to a 
* • • 

falsehood respecting a material matter you have the right to dis¬ 
regard that testimony. Hut you do not have to do it. You should 
give consideration to it all and reach a determination as to what is 
true and what is not true, and base your findings upon that which 
is true in the evidence and disregard that which in your opinion is 
not true. 

” Now. tin* defendant is presumed to be innocent, and that pre¬ 
sumption lasts throughout the case. That is not a mere permissible 
inference. It is a presumption. The defendant is innocent until 
his guilt has beeji established beyond a reasonable doubt. Ami bv 
reasonable doubt is meant, or it is defined in numerous ways, and one 
of the definitions that seems to me to be as clear as any is this: The 
words * reasonable doubt ’ must be according to their usual and 
ordinary meaning. The doubt must not be trivial or whimsical or 
based upon careless conjectures, but it must Ik* one that arises out of 
the evidence or from the lack of evidence and one that appears to you 
to be reasonable in the case. 

** If you have such a doubt as will leave vour mind, after due and 
impartial investigation of all the evidence, so undecided that you are 
unable to say that you have an abiding conviction of the defendant’s 
guilt, or such doubt as in the graver and more important transactions 
of life would cause a reasonable and prudent man to hesitate and 
pause, that is a reasonable doubt, and he must be given the benefit 
of it. 

“The burden of proof is on the Government to establish beyond a 
reasonable doubt every element necessary to constitute the crime. 
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“ Now, the defendant is indicted for murder in the first degree, but 
under our law he mav be convicted of any of the miiuir degrees 
31 of homicide. That is. of murder in the second degree, or of 
manslaughter, if in your opinion and judgment the) evidence 
merits it. or. of course, he may be acquitted. 

u Now, murder in the first degree is defined, so far as it! is appli¬ 
cable to this case, to be this: Whoever being of sound memory and 
discretion, and that means of sound mind, and there is no! pretense 
that this man is not of sound mind, whoever purposely aijid of de¬ 
liberate and premeditated malice kills another, is guilty of murder 
in the first degree. The essential elements of murder in the first 
degree are killing and malice as the result of premeditation and de¬ 
liberation. The word •premeditation.* from its derivation, means 
thought out beforehand, thought out in advance. The woijd ‘delib¬ 
eration * from its derivation, means to weigh, weighed in the mind, 
considered carefully: on the one hand, shall I not. The word 
‘malice ’ means a wicked, evil purpose to do injury to another. 

“ So in order to convict the defendant of murder in the first degree- 
all these things must be established beyond a reasonable doubt. First, 
the killing. Second, evil, wicked purpose. Third, deliberation and 
premeditation. If all these things are established to your (satisfac¬ 
tion beyond a reasonable doubt, then the man is guilty of murder 

• V %• 

in the first degree. 

“Murder in the second degree differs from murder in the!first de¬ 
gree in that it lacks the elements of premeditation and deliberation. 
A common illustration of a murder of that kind is murdfr under 
the sudden heat of passion, where it has not been thought oujt before¬ 
hand. where it has not been weighed and determined upon! in that 
way. but is the result of a sudden impulse to kill. The difference 
between murder in the first degree and murder in the second degree 
is the premeditation and deliberation. 

3 '2 “Now. no particular length of time need intervene between 

the formation of the purpose to kill and the execution. It 
is enough if the design to kill In* fully and clearly conceive ! in the 
mind and purpose and is deliberately executed. So if yon should 
find in this case that the killing was malicious, with the evil intent, 
nevertheless was not tin* result of deliberation and premeditation, 
only a sudden killing, then you would find a verdict of mijirder in 
the second degree. 

“ Now. if this shooting was a pure accident, if all that the defend- 
ant was doing was trying to open that pistol, and he was not j charge¬ 
able with any culpability, he should be acquitted. If the -(hooting 
was the result of an accident then he should be acquitted. 

“ If the shooting was due to such carelessness in the handling of 
that pistol as to indicate a reckless disregard of human life, then 
the defendant might be convicted of manslaughter, although! he had 
no intent to injure the woman. 

“So these four verdicts are possible in this case. First, murder 
in the first degree, that is. deliberate and premeditated and malicious 
killing. Second, murder in the second degree, malicious jkilling, 
but without premeditation or deliberation. Third, manslaughter, 
where there was no intent to kill, but such a careless and feckless 
handling of the pistol as endangered the decedent’s life. And. of 
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course, a verdict of not guiltv should you find that no crime has been 
established beyond a reasonable doubt. 

“ It appears that the defendant has been convicted of other offenses 
prior to this. That is not evidence that he is guilty of this offense 
of which he now stands charged, but is merely a circumstance which 
mav affect his credibility, and which you may treat as affecting his 
credibility. 

“That is true of any of the other witnesses who have been in 
trouble with the criminal law. It is a question <>f the credibility of 
the witnesses, not of guilt here or guilt elsewhere. 

“ Xow. gentlemen of counsel. I have covered everything, have I 
not ?” 

33 (The court continued.) 

“Well. I am treating it as a part of the whole case. Ladies 
and gentlemen of the jury, the conduct of the defendant may be and 
should be scrutinized for the purpose of finding out what, if any. 
inferences are properly drawable from it. That is. not only the 
defendant's flight, but the secretion of the revolver and the telling 
of conflicting stpries. These should all be taken into consideration 
and such inferences drawn from them as you think should be proper, 
taking into consideration the knowledge and experience of human 
life, human motives, and human conduct/* 

(The court continued.) 

“ My attention has U*en called to the fact that perhaps I did not 
make clear what I said about the witness Liza Craft on. She un¬ 
doubtedly testified under oath at the coroner's inquest that she was 
not present at the time the shooting occurred. There is no doubt 
about that. But afterwards at police headquarters and in the pres¬ 
ence of Lowrv. he told her that she was there, and that is where 
they had that conversation: he said, as I remember it, according to 
the police officer: * You know you were there. What is the use of 
lying. 

Mr. Rose. Y our Honor. I understood it the other way round. 
That the questioning at police headquarters took place first. 

(The court continued.) 

“Well. I do not know whether it did or not. That is what I un¬ 
derstood von to sav when vou were here at the bench. It does not 
% • % 

make any difference really. It is a question of credibility, how much 
credit is to be attached to the testimony here. She did at one time 
swear that she was not present, and she did at one time say that in 
the presence of the defendant, and if you believe the police officer and 
he told her that she was lying when she said she was not there— 
well, vou already have mv instruction on that and I believe that 

ft ft A. 

is all. 

“Ladies and gentlemen of the jury, you will take the case.” 

34 The foregoing is the substance of all of the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 

defendant. 

Thereupon, as all of said exceptions were duly entered upon the 
minutes of the court, before the jury retired to consider of its 
verdict, and because the matters of record, in order to make the 
same a part of the record herein, which is hereby ordered, so that 
the defendant mqy have his case reviewed on appeal, the defendant. 
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bv his attorney, moves the court to sign and seal thisj, his bill of 
exceptions, to have the same force and effect as if each aijid every one 
of said exceptions had been separately signed and sealed which 
motion is granted by the court: and thereupon the defendant tenders 
this, his bill of exceptions, and requests the court to sign and seal 
the same, which is accordingly done, nunc pro tunc, this|28th day of 
April. 1933. j 

Alfred A. \V|heat, 

Chief Justice, 

Xo objections. 

Irvin Goldstein. 

Assistant United States Attorney. 

George Rose. 



Attorney for Defendant. 

(Endorsed:) Crim. Xo. 51939. United Stated 


Henry Lowry. Bill of exceptions as filed by Ge 
attorney for deft. 


v. James 
orge Rose, 


(Endorsement on cover:) District of Columbia Supreme Court. 
Xo. 5952. James Henry Lowry, appellant, vs. The United States. 
Court of Appeals. District of Columbia. Filed May 5, 1933. Henry 
\V. Hodges, clerk. 
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Preliminary Statement 


Tin* present counsel for the appellant did not participate) in the 
trial of this case in tin* lower Lourt. They had no part iij filing 
the motion for a new trial, in preparing the assignments of error 
or in settling the hill of exceptions. Nine months after flje jury 
had returned its verdict of guilty of murder in the tirst degreje, they 
were designated by the lower t'ourt and charged with the djuty of 
further prosecuting this appeal. They have carefully read the 
record and the unollicial stenographic transcript of tin* testimony 
and feel it their duty to call to tin* attention of this (Vmrtj every 
vital error affecting the issues below irrespective of whether [excep¬ 
tion was duly perfected or assignment seasonably made. 


Assignments of Error 


The ( "ourt erred 


2. In not excluding Tlie entire testimony of the witness Fraftoii 
tpiain error unassigned >. 

M. For failure to instruct tin* jury that they were entitled to 
disregard tin* entire testimony of the witness < Tafton if they found 
that she had testified ditl'erent ly on the same matter on ditl'erent 
occasions (plain error unassigned ». 

4. For failure to caution the jury that the testimony of the wit¬ 
ness <Tafton should he received with extreme care if they found 

* 

that site testified ditl'erent ly as to the same matter on ditfereiil occa¬ 
sions (plain error unassigned i. 

For failure to instruct the jury that they were entitled to dis¬ 
regard the entire test intone of t lie witness < Tafton if thev found that 
site was drunk at the t ime of the homicide (plain error unassigned >. 

»>. For failure to caution the jury that tin* testimony of the wit¬ 
ness (’ration should lu* received with extreme care as sin* had heen 
admittedly drinking all morning (plain error unassigned >. 

7. In the failure to sutlieiently instruct the jury as to tin* elements 
constituting second degree murder 'plain error unassigned). 


Additional rrmr inntssiyncd: That the instruction to the jury 
was unjudicial, 1 one-sided and rendered vain the privilege of the 
accused to testify in his own heltalf. 

Statement of Facts 


This is an appeal from a verdict of the Supreme Fourt of the 
district of Folumbia finding the appellant guilty of murder in the 
first degree and from tlu* judgment sentencing him to death in tin* 
elect rie chai r i K. 4 i. 

On Wednesday. May 4. 1022. a gun. held in the hand of appellant, 
was discharged, the hullet entering the hraiti of his concubine, 
Anna Lee Nelson, and causing her death i IL St. 

The evidence showed that the couple had been living together as 
man and wife for some time, but were never married < K. lot. 
There was a suggestion of some trouble between them leading to a 
loud conversation on thi* Sunday preceding the shooting i K. 7, 10). 
One Oovernment witness, who was incarcerated and questioned by 
the police for tifteen days i K. 0, 12 i. and whom the Fourt acknowl¬ 
edged to have perjured herself on a collateral matter ( K. 20). testi¬ 
fied that on Tuesday night the defendant had threatened to kill the 


deceased (R. 7i. This was denied (R. l.Y). Further, if appears 
that the defendant had purchased a hat and coat for the! deceased 
on Tuesday night (R. 1 *>i. Whether this was before oriafter the 

time of the alleged threat is not apparent. It was showik that on 
Wednesday morning the defendant cooked breakfast fof* the de¬ 
ceased < K. Hi: remonstrated with her for drinking what he char¬ 
acterized “bad" whiskey < R. Ill, and spent the morning in the 
company of the deceased and several of her friends ( R. 10 |. There 
was a good deal of whiskey consumed in the course of the morning, 
one witness testifying that although all were drinking, lie was tin* 
drunkest < R. 10 I. 

There was testimony tending to show that, during the (bourse of 
the morning, there was a disagreement between the defendant and 
the deceased resulting in tin* defendant taking 1 1 is clothes and leav¬ 
ing tin* house I R. S, 10i. This was denied by the defendant, who 
stated that he left the house at approximately twelve o'clock to 
take a walk and returned in about twenty minutes i R. 11, l'M I. The 
Frafton woman said appellant left the house at twelve o'cjock and 
did not return until a "quarter to four** i R. Si. Witness] Frafton 
further staled that Lowrv was let into the house bv Murgtbss; that 
he walked directly back to the kitchen: that he kept his lhand in 
his coat pocket : that upon seeing Anna Lee in the kitchen, jie drew, 
pointed and tired the gun i R. Si. Rurgess* own testimony was that 
he was asleep at the time of the shooting ( K. Kh. The defendant 
testitied that he had been in the kitchen with Anna Lee and at her 
request had gone upstairs to get a gun. which had been pledged with 
them and which they expected to be redeemed, and that, jvhen he 
came down, he stood in the kitchen doorway and attempted to 
“break" tin* gun. That the gun stuck and was accidentallv dis- 
charged i R. 11. 1M. l.“i. The defendant left the city, waj* appre¬ 
hended in Frederick. Maryland, gave a signed statement] to the 
police. 1 * poll subsequent trial he was found guilty of murder in 
the tirst degree. A motion for new trial being overruled, sentence 
of death was imposed and the case was then brought to this Court. 

Assignments of Error Nos. 2, 3 and 4 


77/r Court should not have jnrniitfed the testimony of the licit nests 
(’raf ton to (jo before the jurjj for its eon sidern I ion because] it was 
apparent that, while on the witness stand, she was pretending to 
forget circumstances collateral to her main story which she must 
have remembered if sin* had any memory at all and in respect of 
which she would have been open to contradiction if her mai|n story 
had been untrue, Despite the sketchiness of her testimony on such 
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vital points as tin* matter of intent and motive, sin* purported to 
have a clear recollection of what transpired up to the moment of 
the shooting. IJeyoml that point, however, her testimony shows a 
determined effort to avoid giving her true recollection of important 
and relevant matters collateral to her main story. If it was true 
that she had testitied at tin* inquest that she was not present at the 
shooting, then her main story, in which she claimed to have been 
present, was open to contradiction. When pressed on this point, 
she testified variously, stating, tirst. that she had testilied at the 
morgue that she was not present i K. 9 i : but a moment later when 
cross-examination faced her with self-contradiction, she said that 
she didn't kno>v whether she had said at the morgue that she was 
or was not present ( K. !h. 

If she had sufficient memory to be competent as a witness at all. 
she must have remembered which way she had testitied at the 
morgue. From her own testimony it appears that this was the tirst 
inquest she had attended. Tin* event would have burned itself deep 
into her memory, particularly tin* part which she herself had 
taken in it. 

'fhe same duplicitous purpose was evidenced by her testimony 
respecting tin* visit of I Effective Sergeant Dalgish at the jail i R. 9). 

These are but two instances of her endeavor, by pretended igno¬ 
rance. to keep the defense from exploring the sidelights of her story 
for the purpose of developing matter that would contradict her in 

her main storv; but everv time she was cross examined on a collat- 
• • 

eral matter her memory became faulty. Since her actions following 
the shooting had all indicated that she had not been present, it now 
became necessary for her. in order to maintain her principal story, 
to forget everything that transpired after the shooting. She actu¬ 
ally went to the absent lenyth of test if yin y that she did not realize 
she teas in jail until three or four days after she teas down there 
i K. 9 i. This was obviously a simulation for the purpose of avoiding 
contradiction in her main story through cross-examination on collat¬ 
eral points: and it stamped her, in tin* eyes of the law, as a witness 
unworthy of belief. 

llayalje on Wit nesses, p. .Sl>7 ; 

'/tt Cyc. 2577: 

(i lb bo ns vs. I>otter,VA) X. J. Eq. 2l)4. 


Accordingly, the jury should not have been permitted to consider 
her lestimonv. 

While he did not instruct the jury to disregard her testimony or 
to be careful and cautious in accepting it. a study of some sections 
of the charge t R. HI and K. discloses that the <\>urt himself 


was convinced that the witness Crafton had testified falsely under 

i J 

oath with respect to her testimony at the morgue. Even had it been 
proper, notwithstanding the witness* perjury, self-contradiction and 
pretended forgetfulness, for the Court to allow her testimony to go 
to the jury, he certainly should not have given it to them without 


instructions limiting the weight and consideration to be 


pven 


it. 


On the matter of the acceptance or rejection of testimony, the 
Court charged the jury thus: | 

“If you believe that any witness has deliberately testified to 
a falsehood respecting a material matter you have tile right 
to disregard that testimony, lint von do not have t|o do it. 
You should give consideration to it all and reach a determina¬ 
tion as to what is true and what is not true and base ypur find¬ 
ings upon that which is true in the evidence and disregard that 
which in your opinion is not true." 

Without commenting on its propriety in cases where perjury and 
self-contradiction are not obvious, counsel respectfully submit that 
this charge did not meet tin* necessities of this particular case. In 
this ease, a man's life was at stake. Yet the Court allowed the jury 
to consider the acceptability of this dangerous testimony [without 
limiting comment, notwithstanding the fact that this Court has 
established signs warning against its acceptance. This was undoubt¬ 
edly an occasion for the Court to use its right to comment upon the 
evidence in a criminal case [Horning vs. District of Co lumbUt, 254 
U. S. 1M4, IMS; (i ratio m vs. t nited States. 2M1 l \ S. 174. 4S(l; (Juercia 
vs. I nited States. — 1. S. —, Case 701, October Term, 1 !)&£). 

y I / 

The rule in this jurisdiction has been stated to be: 


“Where it clearly appears that a witness has testifiedj falsely 
at a given point, his entire testimony is entitled to little con¬ 
sideration . for Courts are bound by tin* principles of la|w, mor¬ 
ality and justice, t<> apply tin* maxim, *Ealsus in uno, tylstis in 
omnibus.* *’ 

Dmerson vs. I*Hey. 11 App. 1 >. C. 4S0, 4S4. 


In Alexander vs. /Hackman, 2<> App. 1 >. C. 541, this Court sjaid: 

“We can apply the rule that where a witness falsified a fact 
in respect of which he cannot be presumed liable to njiistake, 
courts are bound ‘upon principles of law, morality and justice' 
to apply the maxim, T'alsus in uno, falsus in omnibus.]” 


In this case, this rule was apparently overlooked entirety. The 
testimonv of the perjurer was neither excluded or limited, jjut the 
jury was permitted to consider it on the same basis that lit con- 


sidered the testimony of witnesses who did not hear the stamp of 
perjury on their faces. This was error. 

The Santissima Trinidad, 7 Wheat. liSff, .Til). 

Assignments of Error Nos. 5 and 6 

It is elementary that intoxication, if it is of such a degree as 
to deserve the name, involves a numbing of the faculties so as to 
affect the capacity of a witness to observe, to recollect or to 
communicate. 

Wigmore on Evidence, paragraphs 4!W and 


While it would undoubtedly have been the better practice to have 
tested the competency of the witness Crafton to serve as a witness, 
in view of her alleged intoxication and admitted drinking at the 
time of the homicide (R. !>, K. 10. R. 11. R. l.‘{. R. 15) before per¬ 
mitting her to testify, this was not done in tin* present case. Rut 
men should not Ik* murdered upon technicalities (State vs. Lewis, 
0 Mo. Aj)]).: also annotations. :M A. L. R. 1017, 10^5, and 04 A. L. R. 
4:0>), and where counsel in a capital case neglects or fails to appre¬ 
ciate the necessity of such preliminary investigation to determine 
whether the witness was so bereft of her powers of observation, 
recollection or narration as to be thoroughly untrustworthy as a 
witness, tin* Court should intervene and afford the accused the 
protection to which he is entitled under the law. This is particu¬ 
larly true in the Federal Courts where "the judge is not a mere 
moderator hut is the governor of the trial for the purpose of assur- 
ing its proper conduct and of determining questions of law" 
((Juereia vs. i nited States, supra). 


In the present cast*, although the record is replete with reference 
to drinking anti intoxication and even to stupor arising therefrom, 
and although it was apparent that the Crafton woman was either 
intoxicated or dissumulating, the charge to the jury contained not 
a single reference to tin* fact that the jury might or should consider 
the fact of intoxication as affecting the powers of a witness to 
observe, record, recollect or narrate facts which transpired during 
his or her intoxication. The charge on this point therefore did not 
meet the exigencies of the case. 


* Assignment of Error No. 7 

In instructing the jury as to murder in the second degree, the 
trial Court erred: 


i 


1 1) In stating that “murder in the second degree diiters from 
murder in the lirst degree in that it lacks the elements of pre¬ 
meditation and deliberation" (K. 111). 

(2) In failing to advise the jury that the law divides malice 
into two classes, that is, express malice which is an lessential 
element of murder in the tirst degree and implied malice which, 
when present, constitutes no more than murder in thje second 


degree. 


While no exceptions were taken to these errors at the irial, the 
Court, following Bell vs. United State*, (JO App. I). C. 70, 7$, should 
consider them in passing upon the appeal. 

(1) At page 10 of the record the trial Court in defining) murder 


in the second degree said: 


“Murder in the second degree differs from murder in [the first 
degree in that it lacks the (dements of premeditation arid delib¬ 
eration. A common illustration of a murder of that kind is 
murder tinder the sudden heat of passion, where it has not been 
thought out beforehand, where it has not been weigiied and 
determined upon in that way, but is the result of aj sudden 
impulse to kill. The difference lietween murder in the first 
degree and murder in the second degree is the premeditation 
and deliberation." 


A second degree verdict was thus effectively eliminated sjince the 
Court told the jury that the presence of “deliberation" atid ‘‘pre¬ 
meditation" would raise the crime to murder in the tirstj degree. 
The fallacy of such an instruction is apparent when we Consider 
the appellant could, with perfect accuracy, be said to hav<j “delib¬ 
erately" and “premeditatedly" discharged the gun, and, yet, jwithout 
his having had the slightest intention of thereby causing tile death 
of his victim, which condition of the mind, in this jurisdiction, is the 
essential difference between murder in the tirst and murder in the 

i 

second degree. 


“To constitute murder in the lirst degree the act mujst have 
been committed wilfully, deliberately, maliciously, and pre¬ 
meditatedly; * * * In other words, a deliberate intent to 
take life is declared to be an essential element of murder in the 
first degree . and this of course must lx* shown as a fact.I While 
implied malice at common law was sullicient to make an! offense 
murder, under our statute, which requires proof of| actual 
malice, implied malice constitutes murder in the second cjlegree.” 
(Italics ours, i 

Sabens vs. U . S., 40 App. I). C. 440, 442. 
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See also: 

20 r. ■/. 110S. par. sr> : 

Hishojt on (’rim inn I Lair i Oth i. Yol. 2. page r>r>l>; 

i*ctt\f vs. State. S!> S. \Y. 4«»r>. 4<»<»; 

Wharton on Homicide i .by/), pages 2 1 2 and lM4, 

< 'it i iilt : 

I\ itf/atriel: vs. f’om..2 IMiila. 21*7 : 

State vs. doeekcl. 44 Mo. 'JM4 ; 

Hogan vs. state, IP! Wis. 222. 

If the jury found that Lowry had no intention of killing Anna 
Nelson but onhf intended to cause her bodily injury as a result 
of anger occasioned by her refusal Jo continue to live with him, the 
proper verdict would have been “guilty of murder in the second 
decree." 


“To constitute murder, either in the first or second degree, 
there must bo a malicious intent upon the part of the party 
accused of having committed the offense: if this malicious pur¬ 
pose is coupled with an intent to kill, the offense is murder in 
the first degree: hat if actuated hi/ malice, the /trisoncr did not 
intend to take life, hat onli/ to do great hoditjf harm, the offcast * 
nnder t/ur statntc is mlma-d to the tjrtide of mardcr in the 
second degree." (Italics ours.) 

Kil gat rick vs. Com.. 2 IMiila. 227. 222. 

The statute here referred to is similar in terms to our own. 

The <\>urt below failed oven to mention the essential character¬ 
istic of murder in tin* first degree, namely, “tin* specitie intent to 
kill" his victim in the mind of the accused at tin* time he strikes the 
fatal blow. On the contrary, the jury was advised that a “deliberate 
and premeditated and malicious killing" constituted murder in tin* 
first degree tlx. llh. and that murder in the second degree differed 
from murder in tin* first degree in that it “lacks (lacked) the 
elements of premeditation and deliberation" i K. 11)». These expres¬ 
sions clearly trespass upon the doctrine of the Sabens and Kilpat¬ 
rick cases. 

Human actions, however carefully planned and directed to attain 
a given result, many times give rise to unexpected and even disas¬ 
trous consequences. While the law punishes, as murder in the 
second degree, unintentional killings resulting from intentional acts 
that are dangerous to life and limb on tIn* theory that every man 
is presumed to intend the natural and probable consequences of his 
acts, it does not forfeit a felon’s life unless it be conclusively shown 



that he has, wilfully. premeditatedly. deliberately and with the 
intention of killing, struck down a fellow being. 

The instruction given so enlarged the legal definition of murder in 
the first degree as to destroy our statutory degrees of muifder, and 
(since the jury would not believe that the defendant was n|ot guilty 
of anv crime or at most guiltv of manslaughter) it amounted to a 
binding instruction of guilty of murder in the first degree. 

(2) The jury was advised that “the word ‘malice’ means a 
wicked, evil purpose to do injury to another” I R. ID). This defini¬ 
tion. standing by itself, was error. The ('ourt, in vie\f of our 
statutory degrees of murder, was obliged to go further ini its defi¬ 
nition and expain that malice is of two kinds, express and|implied, 
and that while the former is an essential element of murdCr in the 
first degree, the latter constitutes no more than murder in tl|e second 
degree. 

“It is held that there is e.rj/ress malice where one person kills 
another with a sedate, deliberate mind, and formed djesign to 
lake life; and that, where a person not intending to t[ake life, 
but designing to inllict a grievous bodily harm, or whi|e perpe¬ 
trating some other and collateral felonv or misdemeanor, kills 

.... % | 

another, there malice is implied by law from the deliberate 

cruel act, or tin* depravity and criminal inclination of| the per¬ 
petrator at tile time.” 

Fonts vs. State. S Ohio State Reports !)S, 110. 

i 

I 

“While implied malice at common law was sufficient ^o make 
an offense murder, under our statute, which requires jproof of 
actual malice, implied malice constitutes murder in thb second 
degree.” 

Sabcns vs. I nited States, 40 App. I>. ('. 440. 442. 


This verdict can only lx* supported by evidence in the record that 
appellant intended to kill deceased when he tired the guiji. This 
intention can not be implied or inferred from the character of the 
weapon employed or tin* manner in which it was used, but jniust be 
proved as a fact to have existed. In Com. vs. ('ha pier, 228 jRa. 030, 
77 All. 1012,, we find this language in the headnote: 

“Xo presumption of the intent necessary to render a homicide 
murder in tin* first degree arises from the use of a deadly 
weapon directly against a vital part of the body, although the 
jury may consider such facts together with all the other facts 
in the case, in determining whether or not such intent qxisted.” 


This case is annotated in 2,4 L. R. A. (X. S.) 74, and tljie cases 
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there collected show the rule stated above to be the weight of 

authority in tills country. 

* • 

The only evidence of appellant's intention to kill tin* deceased 

appears in tin* testimony of Liza (Tafton, i.r. % “witness heard Lowry 

sav he would kill her” fit. 7>. Analysis shows this testimony to 
*- • • 

be worthless: 


lai The statement was Math* denied bv defendant (K. L"i. 

<bi Witness t’rafton’s testimony is uncorroborated and has 

already been shown bv this brief to be tint rust worthy. 

• * % 

(ci Thy alleged statement was made on Tuesday at 0:00 
1*. M. and the killing did not take place until Wednesday at 
4:on I’. M. In the interim the defendant could and the evidence 
says that he did abandon the idea expressed by the statement 
attributed to him. The abandonment of tin* intention, if it had 
existed, would reduce the crime to second degree murder 
t Saftens vs. I niff (l States, supra i. 

It is submitted that the foregoing shows that tin* jury was not 
properly instructed as to tin* ditfereiice between murder in the lirst 
and second degrees; that they were not advised of the two kinds of 
malice known to the law and of the peculiar importance attached 
to each class in homicide cases; and that being ill-advised it was 
not possible for them properly to determine the appellant's guilt or 
innocence as shown bv the evidence adduced at the trial. The 
t'ourt. having undertaken the* task of instructing a jury of laymen 
as to the law of the* case*, was obliged to advise* them pre>pe*rly and 
having faile*d in this duty an appellate e*ourt must correct the error. 


* * and tlie* t'ourt above should not speculate at all upon 

the possibility of the* jury having been misled. It is its duty 
to inter that perhaps the* jury may have bee*n misled. The 
trial involving the* life* of a fe*lle>w be*ing should be* above* all 


e*\copt lolls. 

i nihil Stifles vs. (ii'eeu. b Macke'V obi!. obS. 


See* also // a at mouif vs. Seullj y. 4S App. Ih t '. ol!b. •>!iS. 


Additional Error Unassigned 


It is fttrthe*r 

as a whole*, wa 

!e*ge* of aeclise*d 

e*harge mav i>e* 

« « 


submitte*d that tin* charge* to the* jury, considered 
s unjudicial. one*-sieie*d anei reiiele*reel vain the privi- 
to ie*stify in his own behalf. One paragraph of the 
cite*d as e.\e*mpiifying the* te*m»r of the* charge. 


"* * * Ladies and ge*ntleme*n of the* jury, the* conduct of 

tin* defenelani may and should be* scrutinized for the* purpose 
of linding out what, if any. infe*re*ne*e*s are* prope*rly drawable 
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from it. That is. not only tin* defendant's flight, but tjhe secre¬ 
tion of the revolver and tin* tolling of conflicting stories. These 
should all Ik* taken into consideration and such inferences 
drawn from them as you think proper, taking into consideration 
tlu* knowledge and experience of human life, human! motives 
and human conduct.” I 


Having enumerated tin* factual elements tending to prove guilt, 
it then lx*cnme tin* duty of the Fourt to render his charge!judicial 
and not arbitrarv bv giving commensurate place to the elements 

. . « . i ! 

fending to show lack of guilt. Hut neither in the passage^ quoted 
nor elsewhere in the charge did the Fonrt refer to the fact jthat the 
defendant had purchased a coat and hat for the deceased! on the 
night preceding the shooting, or that, on the fatal day, |he had 
rooked her breakfast, given her cigarettes, entertained her [friends, 
said that he was sorry for not having treated her right op drunk 
whiskey with her—all of which were important as a fleet ling the 
presence or absence of malice. Nor did he at any time a<|vert to 
the fact that the defendant, after the shot had been tired,jpoured 
water on the face of the deceased in an attempt to revive her, 
which had a distinct bearing on the question of specific intent. 

This charge, therefore, unnecessarily accentuated the factual ele¬ 
ments tending to prove guilt, excluded those tending to show lack 
of motive, intent or malice, evinced a disposition on tin* part of the 
judge to disbelieve the defendant on the stand, was not judicial but 
arbitrary ami onesided and rendered vain the privilege 1 of the 
defendant to testify in his own behalf. 

nu-l:s vs. / jiited Slates, lot) (\ S. 44-. 4.“L‘; 
li }eI:orif vs. I ailed States. Kill 1*. S. 4(IS; 

(Juereia vs. I nifed States, .supra. 


Conclusion 


From the foregoing it. therefore, appears that the jury w;|is per¬ 
mitted to consider the testimony of a witness whom the law Stamps 
as unworthy of belief: that the <\>urt did not properly safeguard 
tin* defendant from the acceptance of tin* testimony of this witness; 
that the Four! did not properly instruct the jury on the point of 
malice, and failed properly to distinguish between first and Second 
degree murder: and that, considered as a whole, the charge was 
prejudicial in that it was onesided and eliminated from th(* enu¬ 
meration of factual elements to be considered those tending to indi¬ 
cate lack of essential elements of the crime of first degree mjirder. 

in these respects the trial Fourt committed error and tluf case 
should be reversed and remanded for a new trial. 


i 
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Columbia 


April Term, 1933 


No. 5952 


James Henry Lowry, appellant, 

v. I 

The United States of America, appellee 


BRIEF ON BEHALF OF THE APPELLEE 


STATEMENT OF FACTS 

I 

I 

On the afternoon of W ednesdav, Mav 4tli, 11932. 
appellant shot and killed Anna Lee Nelson ijn the 
District of Columbia. The evidence disclosed that 
for some time prior to the shooting the appellant 
and deceased had been living together as husband 
and wife, and that for a few days prior to the shoot¬ 
ing appellant had been ill-treating the deceased 
(R. 7). On the day before the shooting appellant 

i 

threatened to kill deceased (R. 7 and 11). Op the 

1 

morning of the day of the killing the deceased in¬ 
formed the appellant that she would not live| with 
him any longer, and that he should take his elpthes 

i 

and leave; the appellant did leave in a tapicab 
(R. 8). Before he left appellant asked the deceased 
to continue living with him and she informed! him 
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(1) 


*■> 


that he had ill-treated her and that she did not in¬ 
tend to live with him that way any longer (R. 8). 
Sometime during the afternoon the appellant 
returned, entered the house, and went into the 
kitchen, where the deceased and the witness Craf- 
ton were sitting, produced a gun from his pocket, 
and shot and killed Anna Lee Nelson (R. 8). The 
appellant left the scene of the shooting and went to 
a house where he formerly resided and there se- 
creted the gun, then left the city and was appre¬ 
hended in Frederick, Maryland. At the time of 

• 

his arrest at Frederick, Maryland, he had in his 
possession a ticket for travel to another city. After 
his arrest appellant took the police to the place 
where the gun had been secreted and it was 
recovered. 

From his conviction of murder in the first degree, 
James Henry Lowry appeals. 

ASSIGNMENT OF ERROR NO. 1 


The first assignment of error, not being men¬ 
tioned in the brief, is presumed to have been 
abandoned. 


ASSIGNMENTS OF ERROR NOS. 2. 3. AND 4 

This assignment is based on the contention of 
appellant that the Court should have excluded the 

entire testimony of the witness Crafton and that 

•> 

the jury should not have been permitted to consider 
it because it appears to appellant that certain state¬ 
ments of Crafton were contradictory and not 

* 

satisfactorily explained. Thus the question is 


o 

♦:> 


esolved into one of weight and credibility and all 
questions relating to the credibility of witnesses 
and the weight of the evidence are matters jwhieli 
come distinctly within the province of the I jury, 
under proper instruction by the Court. 

Eicing v. Burnett, 11 Peters, 41; 

District of Coin nibia v. Anncs, 107i U.S. 
519; ' i 

Grccnlcaf v. Birth, 9 Peters, 292; 

Colbert v. .1. & P. River R.R. c\., 41 
W.L.R. 814. I 

i 

The jury were properly instructed as to the effect 
of the contradictory statements, if any (R.j 18). 
There was neither occasion nor necessity fof* the 
Court to place any further limitation upoiji the 
jury in its consideration of the evidence of 
Crafton. 

ASSIGNMENTS OF ERROR NOS. 5 AND 6 

The competency of the witness Crafton is Ques¬ 
tioned further under this assignment, as stated in 
appellant's brief, by reason of “her alleged intoxi¬ 
cation and admitted drinking at the time of the 
homicide." The only basis in fact appears in the 
testimony of Crafton that “just before the shoot¬ 
ing thev had some corn whiskev and that tliev imav 

Cc » %/ « | « 

have had some beer" (R. 9), and in the testin|iony 
of the witness Burgess that “all were drinking'’ 
(R. 10). There was no evidence that Crafton was 
intoxicated except in what may be inferred from 
the confession of the appellant (R. 13). But at is 
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well settled that the fact that a witness may have 
been drunk on the occasion as to which he is called 
upon to testify goes to his credibility and the 
weight of his evidence and not to his competence 
to test if v. 

State v. Sc jours, 113 La. G75: 37 So. ”>99. 

The suggestion that the trial court should have 
referred in its instructions to the “fact of intoxica¬ 
tion” was not warranted by the evidence nor was 
such request made at the trial. The fact that new 
counsel appear here who might have urged this at 
the trial does not warrant a reversal. New trials 
should not be had with each new counsel. 


ASSIGNMENT OF ERROR NO. 7 

Appellant complains of the instruction of the 
trial court insofar as it refers to the definitions of 
first and second degree murder. A reading of the 
entire charge, without selecting portions of the 
same and criticizing these portions in disregard of 
the remainder, disclose that the instructions given 
were fair and proper, substantially correct, and in 
accord with the statutes and precedents relevant to 
the issues presented at the trial. 

Chapter 19. Sections 798 and 800, D.C. 

Code of Laws; 

Ttrovers v. United States, G D.C.App. 450; 

Hamilton v. United States, 2G D.C.App. 
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Patton v. United States, 42 D.C.App. 239; 
Sabens v. United States, 40 D.C.App. 440. 



And since the issues at the trial turned on the ques¬ 
tion as to whether the fatal shooting was deliberate 
or accidental, it is not error to fail to expand upon 
technical definitions of irrelevant matters jof law, 
particularly where at the trial no objection ijs made 
to the charge and no instruction referring] to the 
matters complained of is requested. | 

i 

A charge should always be drawn with reference 
to the particular facts of the case on trial. | 

Travers v. United States , 6 App.D.p. 450, 
462. ! 


ASSIGNMENT OF ERROR NO. 8 

Here appellant contends that the failure jof the 
trial court to comment on the evidence further than 

I 

it did constitutes error. The error complained of 
is not that the presiding justice said too much but 
that he said too little. The matter of comqienta- 
tion upon the evidence is one strictly withijn the 
discretion of the trial court. 

Horning v. District of Columbia , 254 U.S. 
134, 138. | 

CONCLUSION 


It is therefore submitted that the trial icourt 

committed no error and that the judgment should 

■ 

be affirmed. I 


Leo A. Rover, 

i 

United States Attorney, 
Irvin Goldstein, j 
Assistant United States Attorney. 

I 
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